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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


No. 76-6107 
VERNICE DUBOSE, et al., 
Plaintiffs-Appellees, 
v. 
CARLA HILLS, et al., 


Defendants-—Appellants. 


CLAUDIA WALTER, et al., 
: : Plaintiffs-Appellees, 
2 ; 
CARLA HILLS, et al., 


Defendants-Appellants. 


JANETTE LITTLE, et al., 
Plaintirfs-Appellees, 
Vv. 
CARLA HILLS, et al., 


Defendants-Appellants. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


BRIEF FOR THE FEDERAL DEFENDANTS-APPELLANTS 


QUESTION PRESENTED 
Whether the district court correctly held that the Secretary 


of Housing and Urban Development was require’ to establish an 


operating subsidy program pursuant to 12 U.S.C. 17152-1(f) (3) 
(1970) (Sump: TV). 


STATEMENT 
1. Nature of the case. 
These consolidated lawsuits were brought by low-income 
tenants of housing projects assisted with federal funds 
under section 236 of the National Housing Act, 12 U.S.C. 


1715z--1, et seq., as amended (1970) (Supp. IV). They seek 


to compel the Secretary to implement, throughout the State 


of Connecticut, an "operating subsidy program" pursuant to 

i2 U.8.C. 1715z-1(f) (3), which authorizes the Secretary 

to subsidize a portion of the operating costs (taxes, utilities) 
incurred by housing projects so as to reduce the rent payable 
by tenants. The district court entered a preliminary in- 
junction ordering the Secretary to implement. such a program 


on a statewide basis, and the Secretary has appealed. 
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2. Statutory and Factual Background. 
a. The Section 236 program. The Section 236 pro- 
. gram, 12 U.S.C. 1715z-1 (1970), as amended, 12 U.S.C. 1715z-1 


(1970) (Supp. IV) was designed to encourage private enter- 
prise to engage in the development of rental and cooperative 
housing for lower-income families by providing for mortgage 
insurance and periodic subsidy payments (interest reduction 
payments) to the mortgagee in order to reduce the mortgagor's 
intest costs. This interest-reduction payment, in turn, 
makes it possible for the mortgagor to charge lower rentals 
to the tenants. 

The interest-reduction payments made by HUD are equivalent 
to the difference between the monthly payment for principal, in- 
terest and mortgage insurance premium which the project owner is 
obliged to pay under a market rate mortgage, and the monthly 


payment for principal and interest which the project owner 


would be obliged to pay under a hypothetical mortgage 
bearing ‘an interest rate of l percent per year. 12 U.S.C. 
1715z-1 (1970). 

The rental paid by the tenants is based in part upon 
the formula utilized to calculate the interest-reduction 
payment. Pursuant to the statute, a "basic rental” charge 
is established for each rental unit determined upon the 
basis of operating the project with payments of principal 
and interest due unler 4 mortgage bearing interest at l 
percent per year. The tenants are to be charged this basic 
rental or a charge of 25 percent of their income, whichever 
is iia However, under no circumstances may the 
rental charge exceed the "fair market rental charge," i.e., 
the rental charge determined on the basis of operating the 
project with payments of principal, iuterest, and mortgage 
premium which the project owner is obligated to pay under 
the actual mortgage covering the project. 

Pursuant to the statute, the Secretary is granted broad 
authority to promulgate ecschathuna. © ue U.S.C. 17152-1(e), 
and to entag into such agreements as she deems necessary 
or desirable in order to administer the program. 12 U.S.C. 
1715z-1(h). Pursuant to this latter authority, the Secre- 


tary's agreement with the mortgagor here provides that no 


1/ Certain exceptions to this principie are made with re- 
spect to projects which have separate utility metering for 
some or all of the dwelling units. See 12 U.S.C. 1715z2-1(f) 
(1) (1970) (Supp. IV). 


_Y The Secretary's regulations are contained in 24 C.F.R. 
236.1, et seq. 


‘ 


change will be made in the basic rental or fair market 
rental unless approved by HUD. If the owner wishes to in- 
crease the rental charge above the maximum permitted by 
HUD, as a result of increases in taxes or maintenance 
costs, it must submit a written request properly supported 
by substantiating evidence. (App. 127a) 

Funds for the Section 236 program are provided by 
means of "contract authority," a process by which the 
Secretary enters into'a commitment for the payment of 
federal funds both immediately and in the future, up to 
a stated limit, prior to an eppenuriation of funds for 
the liquidation of such commitments. Kliman Affidavit, 
paragraph 3. (App. 46a) 

The expenditure of funds through the use of "contract 
authority" involves four steps. First, the basic statute 
establishing the program, 12 U.S.C. 1715z-1(g), authorizes 
the use of contract authority. Ibid. Second, the 
Congress, in a separate appropriation statute, releases this 
contract authority by authorizing the Secretary to utilize 
the contract authority up to a specified amount. ibid. 
The Secreta y then may enter into contracts to make annual 
payments for the Section 236 program up to the limit 
established in the appropriation act. Finally, Congress 
appropriates a specific amount from the Treasury to make 
payments to liquidate the contracts which the Secretary 


made. Ibid. 


oi 


As of September 30, 1975, the Secretary possessed unreserved 


contract authority amounting to approximately $90 million for 
contracts authorized by Section 236. Affidavit of Carla A. 
Hills, paragraph 4. (App. ae 

b. The 1974 amendments. By means of section 212 
of the Housing and Community Development Act of 1974, P.L. 
93-383, 88 Stat. 672, the Congress amended the National : 
Housing Act in several respects. One of these amendments 
amended the Section 236 program so as to establish the 
so-called "deep eubeday" program. The amendment provides 
that, with respect to 20 percent of the dwelling units in 
avy 236 project constructed pursuant to a contract entered 
into after the effective date of the Act, the Secretary 
"shall make and contract to make" additional assistance 
payments to the project on behalf of tenants whose incomes 
are too low to enable them to afford the basic rental with 
25 percent of their ancome. |, 12 U.S.C. L7i15e—1(£)(2)) (1970) 
(Supp. IV). The Secretary has implemented this program; 
in the district court she estimated that it would require 
$29 million in contract authority to implement this program 
for fiscal year 1976 and the transition ees Affidavit 
of Carla A. Hills, paragraph 5B. 


Another amendment contained in Section 212 of the 1974 . 


3/ We have subsequently been advised by the Department of 
Housing and Urban Development that the unreserved contract 
authority as of June 30, 1976 is $36, 1464000. 


4/ In the Budget Control Act of 1976, P.L. 93-344, 88 Stat. 

297, Congress provided for a change in the beginning of the 

fiscal year from July 1,. Go October 1. id. at section 501, 4 
8G Stat. 321. This change is to be made this year. Thus, 

fiscal 1976 ended on June 30, 1976 but fiscal year 1977_ 

will not begin until October 1, 1976. ‘The quarter year 

beginning July 1, 1976 and ending September 30, 1976 is 

termed the "transition Guarter’”. Ibid. at section 502, 

85 Stat. 321. 


3. 


Act is the one at issue here. That amendment authorizes 
the establishment of the so-called "operating" subsidy 
program. This amendment amends Section 236 of the Housing 
Act so as to provide that the Secretary is "authorized to 
make and to contract to make" assistance payments to a 
Section 236 project owner, in addition to the interest- 
reduction payment, in an amount up to the amount by which 
the sum of the cost of utilities and local property taxes 
for the project exceeds the project's “initial cperating 
expense level." These operating subsidies may be made to 


a Section 236 project owner only to the extent that there 


are tenants residing in the eae who pay more than 30 
Mf 


percent of their income for rent, and the maximum amount 
of the operating subsidy payment authorized is the amount 
necessary to reduce the rental charges of those tenants who 
pay more than 30 percent of their gross income. Finally, 
no payment may be made unless the Secretary determines that 
the increased costs are reasonable and comparable to cost 
increases affecting other rental projects in *he community. 
12 U.8.C. 17152-1(f) (3) (2970) (Supp. IV). 

/ The initial operating expense level, as set forth in 

2 U.S.C. 1715z-1 (1970) (Supp. IV), consists of the cost 
of utilities and local property taxes payable by the pro- 
ject owner at the time the Secretary determines the 
property to be fully occupied, taking into account antici- 


pated and customary vacancy rates. 


6/ This limitation is established at 25 percent if the 
tenants pay their own utility costs. 


7/ The amount of the operating subsidy may be increased 


to reduce the rent to 25 percent of gross income for 
tenants who pay their own utility costs. 


ot 


The amendment provides that an initial operating 


expense level "shall be established" for each project. 


Further, the initial operating expense level for any project 
assisted under a contract entered into prior to the date 

of the enactment of the Housing and Community Development 
Act of 1974 shall be established by the Secretary not 

later than 180 days after the effective date of the Act. 

12 U.S.C. 1715z-1(g) (1970) (Supp. IV). 

The 1974 amendments to Section 236 authorized contract 
authority in the amount of $75,000,000, subject to release 
in appropriations acts, to implement the provisions of 
Section 236 in fiscal year 1975. However, the Congress 
has not released contract authority pursuant to this 


authorization. See S. Rep. 93-1255, 93d Cong., 2d Sess. 


Congress has authorized the Secretary to utilize previously 


7-8, H. Rep. No. 93-1503, 93d Cong., 2d Sess. 5. The 


released contract authority for operating subsidies for 


8/ 


existing or new Section 236 projects. 


The existing contract authority available for Section 


236 totaled $90,757,490 as of September 30, 1975, the most 


recent date for which figures were available at the time of 
the district court proceedings. 


paragraph 4. 


Secretary must utilize $48.6 million to fulfill bona fide 


commitments to enter into contracts for interest-reduction 


8/ 


ae) In the conference report on HUD appropriations for fiscal 
1975, the conference committee stated [H. Rep. No. 93-1310, 


93d Cong., 24 Sess., p. 6]: 


The conferees .. . agreed that the provisions 
relating to operating cost subsidies in the 
new section 236 program authorized by the 
Housing and Community Development Act of 1974 
$iall not apply to the unused balances of out- 
standing contract authority that may be com- 
mitted for new projects pursuant to this act. 


This language was "clarified" in the Senate report on 


the supplemental appropriations bill for 1975 as follows 
(H. Rep. No. 93-1255, 93d Cong., 2d Sess., p. 8]: 


agreed with this latter statement. 
Cong., 2a@ Sess... p. 5. 


The Committee wishes to clarify the intent 

in the joint explanatory statement of the 
Committee on Conference on H.R. 15572 [the 
1975 appropriations bill] with respect to 

the use of operating cost subsidies for 
Section 236 projects that the Secretary is 
authorized to use available contract authority 
for operating subsidies for existing or new 
236 projects. 


The conferees on the supplemental appropriations bill 


Affidavit of Carla A. Hills 


H. Rep. No. 93-1503, 93d 


{ 


(App. 7la) See fn.3 supra. Of this amount, the , 


payments, id., at paragraph 5A, and $10.3 million for 
amendments to existing contracts for section 236 interest- 
reduction payments. Ibid. In addition, the Secretary must 
utilize coprenia tery $29 million of the $90.8 million in 
existing contract authority to implement the section 236 

deep subsidy program which she is required to implement. id. 
at 5B. Thus, the Secretary estimates that the total contract 
authority available for implementation of the operating 


subsidy program is $2.8 million. Ibid. 


“The Secretary estimates that implementation of the 


operating subsidy program would require the use of $51.4 
million in contract authority. Id. at paragraph 5C. Given 

the fact that the Secretary is required to implement the 

deep subsidy program, it was obvious that in order for the 
Secretary to implement the operating subsidy program she would 
be required to utilize some of the contract authority which 
was to be utilized, pursuant to bona fide commitments, for 

the interest-reduction program. Id. at paragraph 7. Given 

the depressed state of the housing industry and the consis- 
tently expressed desire of Congress that existing section 236 
contract authority be utilized to increase housing production : 
for low-income families through section 236 interest-reduction 
payments, the Secretary determined not to implement the 
operating subsidy program so that the section 236 contract 
authority available to her could be utilized for contracts to 
make anterestceduetion payments while alternative means of 
assisting section 236 project owners to meet increased 


operating costs were explored. Id. at paragraph So. 9. 


‘ 
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o. Pe. 94-378, Making the Reserve Fund Available for 
housing programs in addition to operating Subsidy program. 


Prior to the 1974 amendments discussed above, a 236 
project owner was penutnae to pay to the Secretary all 
rental charges collected in excess of basic rehtal charges. 
12 U.S.C. 1715z-l(g) (1970). This "excess rental reserve 


fund" was deposited in a special revolving account which 


could be used by the Secretary for the liquidation of con- 
/ 


tracts to make interest-reduction soiciplieasiee The 1974 
amendment to section 236 previded that she amount contained 
ee fund may be used by the Secretary only for operating 
subsidy payments. Thus, 12 U.S.c. 1715z-1(g) (1970) (Supp. 
IV) provided that: 


(g) The project owner all, as re- 
quired by the Secretary, accumulate, 
safeguard, and periodically pay to the 
Secretary all rental charges collected 
in excess of the basic rental charges. 
Such excess charges shall be credited 
to a reserve fund to be used by the 
Secretary to make additional assistance 
Payments as previded in paragraph (3) 
of subsection (f) of this section [the 
operating subsidy authority]. * * # 


The exclusive allocation of the reserve fund for operating 
subsidy payments was changed |by the ei on August 9, 1976, 
1 . 
with the enactment of P.L. 94-378. Pursuant to P.L. 94-378, 


tee il 
Y 12 0.8.C. 17152-1(g) (1970). 


1Y The Act was passed after the Secretary's motion for a 
Stay pending appeal was denied by this Court (July 20, A976), 
and hence was not considered when that action was taken. 


the-reserve fund no longer is available solely for the 
operating subsidy program. Rather, the Secretary mey utilize 
the fund for @ wide variety of other housing programs in 
addition to the operating subsidy program. 
P.L. 94-378, which is set forth in full in the Statutory 
Addendum, appropriates a fixed sum of money ($2,975,000,000) 
for the liquidation of contracts under other housing ees 
as well as the operating subsidy program, i.e., (1) for payments 
to public housing agencies for purchase by them of low income 
housing projects, and to finance low income housing for Indians 
(42 U.S.C. 1437c¢); (2) for housing for educational institutions 
(12 U.8.C. 174s et seg.); (3) for rent supplement payments, 
which assist low-income persons in meeting their rent (12 U.S.C. 
1701s); and (4) for the interest-reduction program, which is 
involved here, including the operating subsidy program (12 U.S.C. 
1715z, 1715z-1). The statute then contains a provision which 
makes the amounts in the reserve fund available for Bii of 
these purposes: 
Provided, that excess rental charges 
credited to the Secretary in accord- 
ance with section 236(g) of the National 
Housing Act [12 U.S.C. 1715z-l(g)], as 
_amended, shall be available, in addition . 
to amounts appropriated herein, for the 


payments on contracts entered into pur- 
suant to the authorities enumerated above. 


m 12 


d. This litigation. The instant litigation involves 
three separate cases consolidated by the district COurG. in 
which the named plaintiffs represent a state-wide class of 
tenants residing in section 236 projects. 

The facts of Dubose v. Hills, Civil No. H-75-303, reported 
at 405 F. Supp. 1277 (Dd. Conn. 1975) are typical. The Dubose 
case involved the Windham Heights Apartments, a multifamily 
rental housing project. designed for occupancy by lower income 
families. The named Plaintiffs, residents of Windham Heights, 
in Windham, Connecticut, were advised that a rental increase 
was to become effective on October 2, 1975. Dubose v. Hills, 


4O5 F. Supp. at 1279, n.6; (App. 15a). The increase, 


approved by HUD upon the application of the project ee 
(the private defendants herein), had been rendered necessary, 
in part, by an increase in utility costs and local property 
taxes applicable to the project. (405 F. Supp. at 1279) 

(App. 15a). 

On September 25, 1975, the named plaintiffs in Dubose 
brought suit on their own behalf and on behalf of all Windham 
Heights tenants who pay basic rent, as defined in section 236, 
which exceeds 25 percent of their "adjusted family income". 
Suit was brought against, inter alia, the project owners 
("private defendants" herein) and Carla A. Hills, Secretary of 


the Department of Housing and Urban Development, and certain 


1s 


other federal officials. The plaintiffs sought to enjoin 

the rent iicrease and to require the Secretary to establish 
an operating subsidy program. Plaintiffs also scught to compel 
the Secretary to make operating subsidy payments on behalf of 
the eligible tenants residing in the project. The district 
court entered a temporary restraining order beauties the 
Secretary to make such payments at Windham Heights covering 
part of the rent increase (405 F. Supp. at i215, mn. 3), end 
Scheduled a hearing on plaintiffs' request for a preliminary 
injunction. Similar suits were subsequently brought by the 
Plaintiffs in Walter, -et al. v. Hills, Civ. No. H-75-345; 
Little, et al. v. Hills, Civ. No. H-75-346 and these suits 
were consolidated with Dubose. 

On December 15, 1975, the district court entered a 
preliminary injunction in favor of the class of tenants 
residing in the projects in Dubose, Walter and Little. As 
a basis for ordering preliminary relief, the district court 
ruled that (1) the Secretary is required to make operating 
subsidy payments out of the reserve fund, and that contract 
authority is unnecessary to utilize the fund (App. 27a-29a; 
405 F. Supp. at 1296-1287), and (2) alternatively, that the . 
Secretary is under a duty to implement the program, and is 
thus obligated to use contract authority to do so (App. 25a-28a; 


405 F. Supp. at 1290). In so holding, the court ruled that 


oe Tu « 


the Secretary's judgment to allocate existing contract 
authority elsewhere was "an unreasonable exercise of her 
discretion". (App. 27a-28a ; Id. at 1291-1292). On 

the basis of these conclusions, the court required the 
Secretary to make operating subsidy payments on behalf of 
the tenants of the projects. The Secretary did not appeal 
from this order, since it affected only the few housing 
projects invclved in these cases. 

Thereafter, the plaintiffs in these cases moved to 
enlarge the class to statewide dimensions, so as to encompass 
the class of eligible tenants in all section 236 projects 
in Connecticut, and to preliminarily enjoin the Secretary to 
pay subsidies to all such qualifying projects. On May ef. 
1976, the district court entered an order which enlarged 
the class as plaintiffs had proposed, so as to include "all 
persons who now reside, or may at some future time reside, 
at one of the 101 housing projects eligible to receive an 
interest subsidy under section 236 at which there has been 


a rent increase [and who pay more than 30 percent of their 


income for rent]." (App. 36a). The court also, in that 
same order, enjoined HUD from pepuatae to pay those [operating] 
subsidies to each project owner" in the class. The Secretary 
filed a motion to vacate the May 27 order, which was denied 
on June 28, 1976. (App. 40a). The Secretary then 

iat va ; 
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ome 
filed a notice of appeal from the May 27 and June 28 orders, 


, 12 
and that constitutes the appeal now pending in this Seunt AO 
This Court denied the Secretary's motion for a stay pending 
appeal on July 20, 1976. 


STATUTES INVOLVED i 


The statutes involved are set forth as an addendum 


to this brief. 


i377 An order entering a preliminary injunction is appealable 
under 28 U.S.C. 1292(a). Hagopian v. Knowlton, 470 F. 2d 201 
{C.A. 2, 1972). : 


12/ In the meanwhile, between the district court's December 16, 
1975 order and its May 27, 1976 order entering a preliminary in- 
junction governing projects statewide, five more suits were filed, 
1.e., the cases which are the subject of plaintiffs' motion, 
Pleasant v. Hills, @. Conn., Civil No. H-26-76), Morales v. 

Hillis, ©. Conn., Civil No. N~76-44), Adams v. Hills, . Conn., 


Civil No. H-76-89), Johnson v. Hilis, (D. Conn., Civil No. 
N-76-109), and Grundman v. Hills, (D. Conn.,Civil No. H-76-16). 


Leo 


ARGUMENT 


‘Summary of Argument. In this brief we demonstrate 
that the district court erred in requiring the Secretary to 
make operating subsidy payments throughout the state. 

When first enacted in 1968, section 236 established 
only one program, the interest-reduction program. The 
statute provided that the Secretary "is authorized to make 
and to contract to make" interest reduction payments to — 
qualified owners of housing for low and middle income 
families so that they could charge these families a lower 
rent than would be possible in the absence of the subsidy paid 
by the Secretary. Section 236 authorizes, but does not man- 
date the Secretary in all circumstances, to operate the 
interest reduction program, Commonweaith of Pennsylvania v. 
lynn, 501 7.24 648 (C.A.D.C. 1974). 

In 1974, Congress amended section 236 so as to add two 
new programs. The first of these programs, the so-called 
"deep subsidy" program, was designed to enable families 
whose income is too low to permit them to afford even the 
subsidized rent with 25% of their income to rent units in 
projects receiving interest reduction payments. The second 
program was the operating subsidy program at issue here. 

It 1s clear from the statutory terms and legislative 
history that Congress intended to mandate the Secretary to 
implement the "deep subsidy." program. For example, in con- 


trast with the terminology utilized with respect to the 
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interest-reduction program, the statutory provision estab- 


lishing the deep subsidy program states that the Secretary 
"shall make, and contract to make" deep subsidy payments. 
ae U.S.C. 1715¢-1(f)(2) (1970) (Supp. IV). 

In comparison, the statutory provisio::s establishing 
the operating subsidy program like those previously 
establishing the interest-reduction program, provide that 
the Secretary is "authorized to make and contract to make" 
interest reduction and operating subsidy payments. 12 U.S.C. 
L715z—-1(a) (1970); 12 U.S.C. 17152-1(f)(3) (1970) (Supp. IV). 
In Commonwealth of Pennsylvania v. Lynn, supra, decided 
shortly before enactment of the operating subsidy program, 
the court of appeals held that section 236 did not deprive 
the Secretary of discretion to implement the interest 
reduction program when implementation of the program inter- 
fered with other statutory housing goals. The operating 
subsidy program, couched in essentially the same language 
as the interest reduction program, should be given the same 
meaning. 

The Secretary thus has discretion, in appropriate cir- 
cumstances, to decline to implement the operat’ng subsidy 
program. Commonweaith of Pennsylvania v. Lynn, supra. The 
Secretary's determination not to implement the operating 
subsidy program here was reasonable, since, given the lack 
of available contract authority, implementation of that 
program would conflict with important goals of the federal 


housing statutes. 


- 18 -, 


The Secretary cannot implement any of the section 236 
prograns without the release of "contract authority" by the 
Congress. Congress has not released any new contract 
authority er section 236 since it last released such autho- 
rity in 1972. P.L. 92-383. 

Only $90.8 million of released contact authority is thus 
available for all of section 236 programs. Congress has 
required the Secretary to implement the "deep subsidy” pro- 
gram which will utilize $29 million of that authority. The 
Secretary was thus faced with the question of whether to 
utilize the contract authority remaining from the sum re- 
leased in 1972 for interest reduction payments, operating 
subsidy payments or both. Given the state of housing pro- 
duction for low and moderat -.icome families and both the 
sum which would have been required to implement the operating 
subsidy program (approximately $51 million) and the problems 
which would have been encountered in administering that pro- 
gram, the Secretary determined to utilize the remaining 
contract authority for interest-reduction payments in order 
to stimulate housing production while alternative means of 
accomplishing the objectives of operating subsidy program 
were studied and developed. This decision, under the circum-— 
stances, was clearly reasonable. 

Moreover, the Secretary's interpretation of the operating 
subisdy program and her decision not to implement the program 
have been approved by Congress. Four. appropriation acts have 


been enacted by Congress since the addition of the operating . 
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gubSiGy program to section 236. In each case Congress not 
only failed ts mention the interpretation of the programs 
adopted by the Secretary but specifically indicated its 
desire--in accord with that of the Secretary--to utilize 
the remaining section 236 contract authority for increased 
housing production. In addition, Congress has failed to 
increase the available contract authority. 

Thus, in the circumstances of this case, the Secretary 
does possess the diecrsiton to decline to implement the 
operating subsidy program, and she has properly exercised 
that discretion here. 

We should note here that Congress, on August 9, 1976, 
has passed an appropriations act, P.L. 94-378, which strongly 
confirms the Secretary's position. That statute, which was 


enacted subsequent to the decision of the district court, is 


discussed at various points infra. 


THE DISTRICT COURT ERRED IN HOLDING 
THAT THE SECRETARY IS REQUIRED TO 
ESTABLISH AN OPERATING SUBSIDY PROGRAM. 
The district court held that the provisions of the 


National Housing Act establishing the operating subsidy 


program and the reserve fund, 12 U.S.C. 1715z-1(f)(3), (g) 


(1970) (Supp. Iv), lare mandatory upon the Secretary 

and that she prenesses a ministerial duty to implement 

them. We demonstrate below that this holding is erroneous. 
The Secretary has discretion to decline to establish an 
operating subsidy program when such a program would conflict 
with the goals of other federal housing programs, (Point 

A) and the Secretary has not abused that discretion here 


(Point B). 


A. The Secretary has discretion not to establish an 
operating subsidy program when such a program would conflict 


other statutory goals. 
As we have noted, section 236 of the National Housing 


Act establishes three programs. First, the section encour- 
ages the production of rental housing for lower income 
families by establishing Federal subsidies to reduce a section 
236 project owner's interest costs on a Federal Housing 
Administration-insured project mortgage made at the market 
yate. 12 U.S.C. 1715z-l1(a) (1970). Thus, since 1968, the 
statute has provided that the Secretary is "authorized to 


make and contract to make" interest reduction payments. 


The second program established by section 236 has 
been termed the "deep subsidy program." This program, 
added in 1974, is designed to assist families to dwell 
in a Section 236 project when their income is too low for 
them to afford the "basic rental" in a section 236 project 
with 26% of their income. 12 U.S.C. 17152-1(f)(2) (1970) 
(Supp. IV). With a to 20% of the units in any 236 
seu = the Secretary is directed to make a subsidy pay- 
ment to the owner which is equivalent to the amount required 
to reduce the rental payment to 25% of the tenant's income. 
ibid. The statute provides that the Secretary "shall make, 
and contract to make" these deep subsidy payments. 

The third program established by section 236 is the 
so-called "operating subsidy" program which is the program 
at issue here. 12 U.S.C. 1715z-1(f)(3) (1970) (Supp. IV). 
The statute, as amended in 1974, provides that the Secretary 
is "authorized to make and contract to make" additional 
subsidy payments to section 236 project owners in order to 
assist them in meeting operating costs which have increased 
due to increased utility costs and property taxes. ibid. 

As noted, the interest-reduction program was the first 
of the three programs to be enacted. In Commonwealth of 
Pennsylvania v. Lynn, 501 F.2d 848 (C.A.D.C., 1974), the 


Court held that the Secretary possessed discretion not to 


ay In some cases, the Secretary may reduce or increase 
this percentage. Ibid. 
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implement the interest reduction program when implementation 
of that program would conflict with other goals of the 
housing statutes. The court initially observed that the 
statutory language establishing the interest reduction pro- 
gram was phrased in non-mandatory terms, i.e., 1t simply 
"authorized" the Secretary to implement the program. The 
Court further noted that the Housing Act of 1949 established 
broad general policies in 42 U.S.C. 1441 which the 

Secretary was obliged: to follow. In particular, the Secretary 
was directed to achieve "the realization as soon as feasible 
of the goal of a decent home and suitable living environment 
for every American family". 42 U.S.C. 144 In addition, 
each specific housing program established its own goals. 
Given these numerous programs which the Secretary was autho- 
rized to implement, and general policies which he was obliged 
to follow, the Court concluded that he possessed discretion 
not to implement the interest reduction program when he 
reasonably concluded that its implementation would interfere 


with other goals of the housing statutes. 


14/ As the Court of Appeals noted [501 F.2d 855]: 

es This statute [42 U.S.C. 1441] is not precatory; 
HUD is obliged to follow these policies. Actian 
taken without consideration of them or in con- 
flict with them will not stand, ... although 
there is, of course, broad discretion in the 
agency "to choose between alternative methods 
of achieving the national housing objectives." 
{eitations omitted] 


Shortly after this decision, Congress amended section 
236 to establish the operating subsidy program and the deep 
Subsidy eases The provision establishing the operating 
subsidy progran, in language identical to thet authorizing 
the interest reduction program, provides that the Secretary 
is "authorized to make and contract to make" operating sub- 
Sidy payments. 12 U.S.C. 1715z-1(f)(3) (1970) (Sunn. TV). 
Thus by adopting language identical to that construed in 
Commonwealth of Pennsylvania v. Lyin, Supra, it is clear 
that the Congress intended no different construction of the 
section 236 operating Subsidy program that it did of the 
section 236 interest reduction program. : 

This goneiiacen is further supported by a comparison 
of the language utilized by Congress in establishing the deep 
subsidy program with the language utilized in establi. ing» 
the cther section 236 programs. The provision establishing 
the deep subsidy program provides that the Secretary "shall 
make, and contract to make" deep subsidy payments. 12 U0.8.¢. 
1715z-1(f)(2) (1970) (Supp. IV). This language is clearly 
mandatory, see Escoe v. Zerbst, 295 U.S. 409, 493 (1935), and 
the Secretary has in fact ‘mplemented the "deep subsidy" 
program. When the difference in terminology is viewed in 


Le ens ent eeennsntrenessesenerenaseentnnnitnnnne 


_ 5/ Commonwealth of Pennsylvania was decided on July 19, 1974. 
The Senate approved the conference report on the bill which 
became the Housing and Community Development Act of 1974 on 
August 13, 1974 and the House approved the report on August 15, 
1974. -The bill was signed into law on August 22, 1974. 
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light of the fact that the provisions establishing both 
the "deep subsidy" and operating subsidy programs" were 
added to section 236 after the decision in Commonwealth of 
Pennsylvania v. Lynn, supra, it is clear that Congress 
intended to require the Secretary to implement the deep 
subsidy program under all circumstances but did not so in- 
tend with respect to the operating subsidy program. 

This fact is further demonstrated by the legislative 
history of the provision which added the operating subsidy 
program to section 236. The provision originated in the 
Senate version of the bill which was to become the Housing 
and Community Development Act of 1974. P.L. 93-383, 88 
Stat. 633. See H. Rep. 93-1279, 93d Cong., 2a Sess. (1974). 
The Senate report on the bill noted that under the provision 
the Secretary would be "authorized to provide additional 
assistance payments in cases where needed to offset in- 
creases in the costs covered", S. Rep. No. 93-693, 93d Cong., 
2d Sess. (1978) In contrat, in speaking of the deep 
subsidy program, which also originated in the Senate version 
of the wei ie Senate report stated that the provision 
establishing the program "would require the Secretary to 
make additional payments .. . with respect to 20 percent of ' 
the units in each project for families whose incomes are too 
low to afford the basic rental with 25% of their incomes." 
S. Rep. 93-693, supra. 


‘16/ The conference report contains a similar statement H. Rep. 
93-1279, supra. 


17/ #H. Rep. No. 93-1279, supra. 
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Finally, the conclusion that the Congress did not in- 
tend to mandate the implementation of an operating subsidy 
program is supported by the subsequent actions of Congress. 
See Saxbe v. Bustos, 419 U.S. 65; Masschusetts Trustees v. 
United States, 377 U.S. 235, 341; Massachusetts Mutual Life 
Ins. Co. v. United States, 288 U.S. 269, 273. The Congress 
has been repeatedly informed of the Secretary's interpre- 
tation of the 1974 amendment (Affidavit of H. R. Crawford, 
App. 53a-54e) and has taken no action which would disagree with 
this intersretation. This fact clearly supports the Secretary's 
view of the statute. Commonwealth of Pennsylvania v. Lynn, 
supra. 


The conclusion that Congress did not intend to require 


the Secretary to implement the operating subsidy program 


under all circumstances is not affected by the fact that 
subparagraph (g) of section 236, 12 U.S.C. 1715z-1(g) (1970) 
(Supp. IV), provides that "the initial operating expense 
level for any project established under a contract entered 
into prior to August 22, 1974, shall be established by the 
Secretary not later than 180 days after August 22, 1974". 
At the very most, this provision would require the 

Secretary to establish an operating expense level for the 


18 / 
specified section 236 projects but permit the Secretary 


“19 In this event, the only relief whieh could have been 


afforded by the district court would have been a requirement 
that the Secretary establish an operating subsidy level for 
236 hous tne projects in Connecticut. 
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to determine both the amount of the payments and when the 
payments Should begin. Indeed, this view is supported by 
the conference report on the bill which states that the 
conferees wished to note that the Secretary should deter- 
mine the "specific amount" of the operating subsidies after 
taking "into account the need to encourage reasonable 
economies in the operation of projects," H. R. 93-1279, 
supra. It is also supported by the statute itself which 
states that "at any time" after the establishment of an 
initial operating subsidy, the oo is authorized, to 
make operating subsidy sania eo and by a compilation of 
the history of the Housing and Urban Development Act of 1974, 
published by the House of bide, which included 
a section-by-section analysis of the Act and which contains 
a statement to the same effect. 

However, even if the language utilized in subparagraph 
(g) with respect to the establishment of operating expense 
levels is viewed as mandatory , compliance with this direc- 
tion would have been futile. As we demonstrate below, 
the Secretary reasonably determined that the operating 
subsidy program could not accomplish its intended objectives 
without creating an irreconcilable conflict with other goals 
viewed by Congress as more important. Under these circum- 
Stances, the Secretary determined that operating subsidy 


payments should not be made. In view of this decision, the 


expenditure of the limited available resources to establish 


oY 12 U.8.¢. 1715e-1(f)(3) (1970) (supp. tv). 


20// Compilation of the Housing and Community Development Act 
ar 1974, Subcommittee on Housing, Committee on Banking and 
Currency. House of Representatives, 93d Cong., 2d Sess. 196 
(1974). ay a 
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operating expense levels in a program which was not going 


to be implemented would be unreasonable. The statute 


should not be read SO as to require such wasteful action. 
See Commonwealth of Pennsylvania v. Lynn, supra. 

B. The Secretary reasonably concluded that implemen- 
tation of the operating subsidy program would conflict with 
other statutory housing goals. We have demonstrated that 


the Congress did not intend to require the Secretary to 
implement the operating subsidy program under any and all 
circumstances. We now demonstrate that she properly exer- 
cised her dissretion in this regard in that she reasonably 
concluded that implementation of the operating subsidy 
program would defeat other goals of the Housing Act. 
The implementation of the three programs contained 
in section 236 -- interest reduction, operating subsidy, and 
deep subsidy -- requires the release of contract authority by 
the Congress. Since 1972, Congress has not released any 
new contract authority for section 236 programs. Thus, 
in implementing the section 236 programs, the Secretary 
is limited to the $90.8 million in contract authority 
which remains available from the contract authority releas- 
ed in 1972. | : 
The Secretary is required to implement the deep subsidy 
program and to do so will require the use of $29 million in 
contract authority. This means that the Secretary possessed 
$60.8 million in contract authority with which to implement 


either the interest reduction program or the operating subsidy . 


} 
| 


- 28 -. 


program. The Secretary estimated that implementation of 
the operating subsidy program would require the use of 
$51.4 million in contract authority. Therefore, if the 
Secretary had implemented the operating subsidy program 
she would have possessed only $8.6 million in remaining 
contract authority for the interest reduction program. 

Given the statutory goal of "the realization as soon 
as feasible of a decent home and suitable living environ- 
ment for every American family", 42 U.S.C. 1441, the con- 
sistently expressed view by Congress that the Secretary 
should utilize existing section 236 contract authority for 
housing production, and the depressed state of the housing 
industry, the Secretary determined to utilize the contract 
authority available to her for interest reduction contracts 
rather than operating subsidies. This decision was clearly 
reasonable and, though repeatedly informed of the Secretary's 
decision, Congress has not indicated any disapproval of her 
action. 

1. Background. In 1973, prior to the enactment of the 
deep subsidy and operating subsidy programs, the Secretary 
determined that the section 236 interest reduction program 


was not achieving, and could not be so administered as to 
achieve, its goal. See Commonwealth of Pennsylvania v. Lynn, 
supra. Accordingly, the Secretary suspended the imp lemen- 
tation of the section 236 interest reduction program pending 
a study of that program and the sec*ions 235 and 101 programs, 
which were also suspended. Ibid. 
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As a result of this study, the Secretary recommended 
abandonment of the programs, including the interest re- 
duction program contained in Section 236. Ibid. In 
their stead, the Secretary recommended a new approach to 
the entire problem in the form of what was known as "the 
revised Section 23" program. See, e.g., H. Rep. No. 93- 
1139, 93d Cong., 2d Sess. 5 (1974). 

Congress was not entirely convinced tht the proposed 
program would prove workable or desirable. Ibid. Accord- 
ingly, in the Housing and Community Development Act of 
1974 -- the Act which added the deep subsidy and operating 
subsidy programs to section 236 -- the Congress both exten- 
ded the interest reduction program contained in section 236 
for two years until June 30, 1976, ee 93-383, section 212 
(6), 88 Stat. 674, and enacted a version of the Secretary's 
proposal (now termed the "Section 8" a PL. 
93-383, section 201, 88 Stat. 662-666. 

It is important to note that although the Congress 
extended the interest reduction program contained in section 
236 for two years, it did not release and has not to the 
present date released any new contract authority for imple- 
mentation of the program. Thus, given the fact that the 
Secretary must use contract authority in the administration 


of the interest reduction program, she has been forced to 


21/ The program is so termed because it is established by 
section 8 of the National Housing Act of 1937, as amended by 
the Housing and Community Development Act of 1974. 
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implement section 236 by utilizing the contract authority 


which remains from the last Congressional release of con- 
tract authority in 1971. P.L. 92-78, 85 Stat. 272. See 
Affidavit of Carla A. Hills (App. 78a). 


2. In order to implement the operating subsidy program, 
the utilization of contract authority is required. 


a. The nature of contract authority. Article I, 
Section 9 of the Constitution states that "No money shall 


be drawn from the Treasury but in consequence of appropria- 
tions made by law." The manner in which Congress exercises 


the authority romney? ada it by this provision has been 
2] 
described as follows: 


The spending of money by the government 
ordinarily involves a two-step process. First, 
Congress must authorize a program or activity 
and authorize the expenditure of money to 
finance it. Second, Congress must give some 
official the authority. . . to spend money in 
connection with the program or activity which 
has been authorized. These separate steps are 
usually carried out by two distinct pieces of 
legislation -- an authorization bill and an 
appropriation bill. 


This two-step process is important to bcar in mind. An 
authorization statute, in general does not, by itself, em- 
power an executive officer to expend funds. The statute is, 
in effect, a direction by Congress to itself in the sense 


that an authorization is required only because the rules of 


27/ Tenno, The Power of the Purse: Appropriatio s Politics 
in Congress L9 . 


oa 


the House and Senate require such a statute prior to the 


enactment of an appropriation. S. Rep. No. 93-579, 93d Cong., 
irk f 

46¢ Seen. a6 & (1973). It is the appropriation act and 

only the appropriation act which permits funds to be disbursed 

from the Treasury. 

Generally, this process is relatively straight-forward. 
Congress authorizes the establishment of a program and the 
expenditure of funds to implement it. It then appropriates 
a specific sum in an amount not exceeding the authorized 
level for actual expenditures. 

In some instances, however, private parties would be 
reluctant to enter into long-term commitments with the 
government if payment to them was-solely dependent upon the 
vagaries of the appropriations process. See S. Rep. No. 93- 
579, 93d Cong., lst Sess. 8-9 (1973). Accordingly, Congress 
has developed what is at times referred to as the "contract 
authority" method of financing programs. 

Pursuant to this latter process, Congress authorizes an 
official to enter into a dears expenditures prior to 
the actual appropriation of funds and, then, after the 
contract has been concluded, periodically appropriates the 


rho 
funds to liquidate the obligations created. See Fisher, 


23V As S. Rep. No. 93-579, supra, notes: "Under the rules 
of the House and Senate, appropriations are not in order 
unless they have previously been authorized by law. (Td. 

at Sl. 


2u// H. Rep. No. 93-13, 93d Cong., lst Sess. 7 (1973). 
25/ bid. 


Presidential Spending Power 172 (1975). The use of this 


process possesses the advantage of assuring the private 
party that if Congress fails to appropriate the funds to 
liquidate the contract, he may institute suit to recover 
the funds. 

The technique of contract authority is not new. Id. 
at 238. For example, in 1789, Congress enacted a statute 
which provided "that it shall be the duty of the Secretary 
of the Treasury to provide by contracts, which shall be 
approved by the President .. . for building a lighthouse 
near the entrance of Chesapeake Bay ...." 1 Stat. 54. 

A modern example is provided by the Federal~Aid Highway 

Act, 23 U.S.C. 101, et seq. Pursuant to this Act, a state 
which wishes to construct a highway of the type covered 

under the Act submits a description of the proposed project 

to the Secretary of Transportation or his delegate. 23 

U.S.C. section 106. The Secretary's “approval of the [project 
is]. . . deemed a contractual obligation of the Federal 
Government for the payment of its proportional contribution 
thereto." 23 U.S.C. section 106(a). 

Traditionally the use of the contract authority method 
of financing has re aa process just like any 


other spending authority. H. Rep. No. 93-13, supra. First, 


26/ This practice has now been codified. Thus, section 401(a) 
and 401(c)(2)(A) of the Budget Control Act of 1974 provide that 
any legislation which authorizes the use of contract authority 
must provide that the authority may be used only to the extent 
or in such amounts as are provided in appropriation acts. P.L. 
93-344, 88 Stat. 317. 
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an authorization for the use of contract authority must be 
enacted into law. In the course of the authorization process, 
Congress may impose limits upon the exercise of contract 
authority in two ways. It may impose a limit upon the total 
amount of contract authority which can be appropriated over 
the total life of the authorization statute. It may also 
control the rate of utilization of contract authority by 
imposing a limitation upon the amount which can be appro- 
priated to liquidate obligations incurred in any one year. 
The authorization statute for the section 236 program 
controls both the total amount of contract authority and the 
rate of its utilization. ay Thus; the statute authorizes the 
appropriation of an aggregate amount of contract authority 
equivalent to that approved in appropriation acts but states 
that payments pursuant to contracts entered into nursuant to 
the section must not exceed the amounts specified for each 
of certain years. 12 U.S.C. 1715z-1(1), (11) (1970) (Supp. IV). 
According to the statute then, the Congress may appropriate 
or release as much contract authority as it desires so long 
as the release does not result in an aggregate payment for 
liquidation in any one year which exceeds the amounts autho- 
rized to be appropriated for that year for the purpose of 


liquidating contractual obligations. For example, if, prior : 


/ The statute provides [12 U.S.C. 1715z-1(1) (1) (1970) 
Supp. IV)]: : 
There are authorized to be appropriated such sums as 

may be necessary to carry out the provisions of this section 
including such sums as maybe necessary to make interest re- 
duction payments under contracts entered into by the Secretary 
under this section. The aggregate amount of outstanding ccn- 
tracts to make such payments shall not exceed amounts approved 
in appropriation Acts, and payments pursuant to such contracts . 
shall not exceed $75,000,000 per annum prior to July 1, 1969, 
which maximum dollar amount shall be increased by $125,000,000 
on July 1, 1965, by $150,000,000 on July 1, 1970, by $200 ,000,000 
on July 1, 1971 and by $75,000,000 on July 1, 1974. 
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to July 1, 1969, the contracts entered into by the Secretary 
required an aggregate appropriation for liquidation of $75 
million, Congress could release $125 million of contract 
authority for use by the Secretary after July 1, 1969 but 
before July 1, 1970. This results from the fact that the 
authorization statute specifically states that the aggregate 
amount appropriated for the liquidation of contracts prior 
to July 1, 1969 (75 million in our example) may be increased 
by $125 million on July 1, 1969. Since the aggregate amount 
for the liquidation of contracts between July 1, 1969 and 
July 1, 1970 may only be increased by $125 million for that 
period, Congress could release only that amount for contract 
‘authority for that same period. If Congress increased the 
amount of contract authority released by more than $125 
million, the Secretary would be authorized to enter into 
total contractual chligations in excess of the appropriation 
authorized for liquidation of those obligations. 

Once a statute authorizing the use of contract authority 
had been enacted, it becomes necessary for Congress to take 
the second step of enacting an appropriation. With respect 
to the section 236 program this step requires two actions on 
the part of Congress. . 
: First Congress must appropriate funds to liquidate 
contractual obligations. For example, P.L. 92-78, 85 Stat. 
213s ebevtdes that among the sums appropriated out of the 
Treasury, $1,373,800,000, are to be "for the payment of [inter 
alia] interest reduction payments as authorized by . 
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Second, since the authorization statute provides that 


"the aggregate amount of outstanding contracts to make 

payments shall not exceed amounts approved in appropriation 

Aete)) 12 U.S.C. L7i5e=1(2) (1) (2870) (Supp. TV), 46 is 
necessary for Congress to appropriate or "release" contract 
authority to the Secretary. The last time Congress released 
contract authority for section 236 was an 1972. Phas, Fb. 
92-383, 86 Stat. 540, an appropriation act, provides; 

The limitation on total payments that 
: may de required in any fiscal year by 
; all contracts entered into under . 
section 236... is increased by 
_$175,000,000. 
It is important to emphasize with respect to this 
latter point that the use of contract authority as a method 
of financing the section 236 program remains a two-step 
process involving both authorization and appropriation (which, 
in turn may involve both an appropriation for liquidation of 
contracts and a release of contract authority). Therefore, 
although Congress, in the Housing and Community Development 
Act of 1974, authorized an increase in section 236 contract 
authority of le miljjon, 12 U.S.C. 17152¢=1(1) (1970) (Supe. 
IV), the 1972 | "release" of contract authority contained faa 
P.L. Ge 383; 86 Stat. 540, remains the last release of con- : 
tract authority ear — 236. ; . 
The deep subsidy and operating subsidy programs added to 

sectior. 236 in 1974 require the release of coritract authority 


prior to the expenditure of funds. For example, the statutory 


provision establishing the deep subsidy program requires 
the Secretary "to make, and to contract to make" contracts 
for the payment of deep subsidies. 12 U.S.C. 1715z-1(f) (2) 
(1970) (Supp. IV). The only appropriation which Congress 
has made which the. Secretary may use for this program is 
restricted to the liquidation of contractual obligations. 
P.L. 94-116, 89 Stat. 582; S. Rep. No. 94-326, 94th Cong., 
2d Sess. 19 (1975). Thus , in order to implement the deep 
subsidy program, the Secretary must utilize contract autho- 
rity. The same principle applies to the operating subsidy 
program. a 


The Secretary can thus implement the operating subsidy 


program only if she utilizes some of the contract authority 


which was released for the section 236 program in 1972 |by 


P.L. 92-383, 86 Stat. 540. 


28/ At pp. 56-65 infra, we demonstrate that the district 
court was in error in concluding that the reserve fund 
established by 12-°U.S.C. 1715z-l(g) (1970) (Supp. IV) could 
be utilized in the absence of contract authority. 


b. Utilization of the remaining section 236 contract 
authority for the operating subsidy program would undermine 


other housing programs. The affidavits of Carla Acme. 
Secretary of Housing and Urban Development (App.:‘70a) and 


H. R. Crawford (App. 50a ) clearly demonstrate that the 
Secretary reasonably determined not to implement the operating 


subsidy program. 


oe 


As the aff'davit of the Secretary notes, she possessed 
$90,757,490 in section 236 contract authority which the 
Congress had released to her as of September 30, 1975. (App. 7la). 
The cost of the deep subsidy program which, as we have noted, 
is mandatory, requires an estimated $29 million in contract 
authority. Thus, the Secretary actually possesses approxi- 
mately $60.8 million in released contract authority for use 
either in the section 236 interest reduction program or the 
operating subsidy program. 

With respect to this $60.8 million, $48.6 million must 
be utilized for bona fide commitments made to both state-aided 
and non-state-aided section 236 housing projects for interest 
reduction. In addition, another $10.3 million must be 
utilized for amendments in section 236 interest reduction pay- 
ments due to increases in principal or interest on project 
mortgages. These amendments are required in order to ensure 
the feasibility of these p.wojects, most of which are state- 
aided. (See App. 7la-75a.- 

It is clear that the $90 million in remaining section 236 
contract authority is not sufficient to implement the operating 
subsidy program. After the deduction of $48.6 million for 


bona fide interest reduction commitments, $10.3 million for 


: These bona fide commitments include subsidy application 
which had moved most of the way through the application process 
when the interest reduction program was suspended on January 5, 
1973 (it has subsequently been reinstituted) as well as other 


similar commitments. See Commonwealth of Pennsylvania v. Lynn, 
Supra, 501 F.2d at 861 fn, IO. 


| 
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amendients to existing contracts for interest reduction 

payments, and $49 million for the deep subsidy program, 

the amount of released contract authority available con- 
sists of only $2.9 million. 

The Secretary estimates that in order to implement 
the operating subsidy program, it would require approxi- 
mately $51.4 million. Given this fact, the Secretary 
reasonably determined that the existing contract authority 
was not sufficient to permit implementation of the operat- 
ing subsidy program for this fiscal year and that it would 
be preferable to develop other alternatives to alleviate 
the problems created by increased utility costs and property 
taxes incurred by section 236 projects. (App. 79a-80a). 

The only alternative to this course of action which a 
available to the Secretary is to utilize the existing section 
236 contract authority, after deduction of the $29 million 
for the deep subsidy program, not for housing production via 
interest reduction payments but for the operating subsidy 
ee (Affidavit of Secretary Hills, App. 79a). In 
other words, in order to implement the operating subsidy 
program, the Secretary would be required to curtail the in- 


terest reduction program. 


, 


Ne 


The Secretary, however, determined that it would be 
more in accord with national priorities to expend the avail- 
able contract authority for housing production via the in- 
terest redueti en: program rather than operating subsidies. 
This determination is plainly reasonable. The Secretary 
has thé obligation to administer all housing programs so 
as to achieve "the realization as soon as feasible of the 
goal of a decent home and suitable living environment for 
every American family," 42 U.S.c. 1441. In the circumstances, 
she reasonably could conclude that this goal would better 
be served by an interest reduction program instead of an 


operating subsidy program. 


3. Congress has approved of the Secretary's deter- 


mination to utilize the remaining section 236 contract author - 
ity to stimulate housing production rather than for operating 


subsidies. The fact that Congress has approved of the Secre- 
tary's determination to utilize the remaining section 236 con- 
tract authority to stimulate housing production rather than 

for operating subsidies is ea ceucoriauias ens by the action of Congress 


with respect to the four appropriations acts enacted since 
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the addition of the operating subsidy beeen to section 236. 
These appropriation acts not only failed to increase the 
amount. of contract authority available for Section 236 (de- 
spite the addition to section 236 of the deep subsidy and» 
operating subsidy programs and the $75 million increase in 

the authorization for contract authority contained in 12 

ULS.C. 17152-2(1)(2) (12970) (Supp. IV)), but the terme and 
legislative history of these acts clearly indicate a Congress- 
ional desire that the Secretary utilize the remaining section 
236 contract ae housing production. In view of 

the fact that these actions were taken after —_ operating 
subsidy program ks enacted into law and with full knowledge 
that the Secretary had determined, not to implement the oper- 
ating subsidy program, ee are of extreme signifi- 
cance and demonstrate that the Secretary's decision was ap- 
proved by Congress. E.g. Commonwealth of Pennsylvania v. Lynn, 
‘supra; State of Florida v. Mathews, 526 F.2d 319 (C.A. 5, 1976). 
: 1. P.L. 93-414, 88 Stat. 1095. The first appropriation 
act enacted after the addition of the operating subsidy pro- 
_gram to section 236 originated in the House as H.R. 15572. ) 


eee 
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The House report on the bill did not mention the operating 
subsidy program. However, the report expressed concern 


that the moratorium on subsidized housing program imposed 


by the Secretary, see Commonwealth of Pennsylvania v. Lynn, 


supra, had resulted in a "serious housing recession", H. Rep. 
No. 93-1139, 93d Cong., 2d Sess. 4 (1974), and that the 
suspension of low and moderate income housing production", 
including the section 236 program constituted a "drag" on 


the housing industry. Ibid. ‘ 


In order to assist in the solution of this problem as it 
perceived it, the House Committee included a provision in the 
bill relating to the appropriation for salaries and admini- 
strative expenses of HUD housing production and mortgage credit 
programs which specified that no appropriation contained in 
. She bill could [id. at 7]: 


be used to administer the new Section 23 
revised leasing program [which the 
Secretary had proposed as replacement for 
a number 236] 30/ without the companion 
administration and implementation of the ~ 
still unused balance of Section 236 
contract authority currently available. 
This can expedite necesssary housing 
production for lower income families and 
can produce a basis for valid costs com- 
parisons of the Section 23 and Section 
236 programs. 


The first Senate report on the bill also did not mention 
the operating subsidy program. S. Rep. No. 93-1056, 93d 


30/ Essentially, the section 23 program provided for govern- 
ment subsidies of the rental paid by low-income families 

for housing supplied by the private market rather than 
government assistance under section 236 for the contruction 
of such housing. The section 23 program is now referred to 
as the "section 8" program because it is authorized by 
section 8 of the United States Housing Act of 1937, 42 U.S.C. 
1437f as amended by the Housing and Community Development 

Act of 1974, P.L. 93-383, 8S Stat. 662. 
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Cong., 2d Sess. (1974). However, the report did indicate 
concern about the moratorium on subsidized housing Lanceed 
by the Secretary, id. at 6-8, and expressed agreement with 
the view that "the traditional programs and Section 23 
should be implemented concurrently." ad. at ¢. 

The Senate version of the bill which the first report 
accompanied was recommitted to the committee by the Senate 
on August 5, 1974. S. Rep. 93-1091, 93d Cong., 2d Sess. 3 
(1974). Accordingly,: the Senate Committee on Appropriations 
revised the original Senate version and reported out a new 
version of the bill. Ibid. The report accompanying this 
new version again expressed concern about the effect of the 
moratorium. Id. at 6-7. ‘Moreover, the reported stated that 
the Commit ee agreed with the statement of the House Committee 
that none of the funds appropriated or administered should 
be [id. at 6]: 

used to ajminister the new Section 23 
Revised Leasing Program without the 
comparison administration and implement- 
tation of the full unused balance of 
Section 236 contract authority currently 
available. 

The only disagreemer.t between the Senate Committee and 
the House Committee on this point was the Senate's inclusion 
of a provision in the bill which in effect "concurs with 
the House report language [with respect to Section 236] and 
also provides that the unused balance of contract authority cur- 


rently available under Section 235, shall also be used concomi- 


tantly." Ibid. This version of the bill was passed by the Senate. 


: oo Be 


The committee of conference reconciled the two versions 


of the two bills by adopting the House approach. 4H. Rep. 


No. 93-1310, 93d Cong., 2@ Sess. 6 (1974). 


Thus, the 


conferees stated that "no administrative funds may be used 


for the Administration of the section 23 leasing program 


unless the unused balance of contract authority is also 


made available for commitment concurrent with any contract 


authority under the section 23 program . 


"ees BO Gy 


Thus, the bill, as enacted into law, provides that no 


admin‘.strative funds made available by the Act shall be 


used for the administration of the section 23 leasing pro- 


gram, or any replacement program unless the available unused 


balance of contract authority under the section 236 program 


is made available for concurrent commitment. 


88 Stat. 


In order to make clear their intention that the section 


1095-96. 


P.L. 93-414, 


236 contract authority which the Secretary was to utilize 


pursuant to this statutory directive was utilized principal.y, 


if not, solely, for the interest reduction program contained 


“in section 236, the conferees took two additional steps. 


First, they specifically included a provision in the 


bill which provided that the funds appropriated for the liqui- 


dation of contractual operations could be used only for 


"interest reduction payments as authorized by [section] . 


256. 5 


-" P.L. 93-414, 88 Stat. 1096. 


As we have noted, 


the Secretary could not implement the operating subsidy 


ie 


program without utilizing contract authority. Thus, the 
{ 
failure of Conrress to apvvropriate funds for the liauidation 


of such contracts, by limiting the use of the funds appro- 
priated solely for liquidation of contracts for interest 
reduction payments, demonstrates that Congress, at the very 
least, implicitly approved the Secretary's decision not 

to execute operating subsidy contracts. 

Second, the conference report specifically stated [H. 
Rep. No. 93-1310, supra, at 6]: 

The conferees are agreed that the provisions 

relating to operating cost subsidies in the 

new section 236 program authorized by the 

Housing and Community Development Act of 

1974 shall not apply to the unused balances 

of outstanding contract authority that may 

be committed for new projects pursuant to 

this act. 

While this statement may indicate that the Secretary 
is authorized to utilize the existing contract authority 
available to her, should she decide to do so, for making 
contracts for operating subsidy payments, the statement 
of the conference committee clearly prohibits the use of 
existing section 236 contract authority for operatiig sub- 
sidies for new section 236 projects. Moreover, in light of 
the strong emphasis which Congress directed the Secretary “ 
to place upon increasing housing production, and the failure 
of Congress to appropriate funds for the liquidation of 
contracts for operating subsidy payments, the statement 
clearly indicates a lack of concern with respect to the 


decision of the Secretary not to make operating subsidy pay- 


ments under section 236. 


It is thus apparent that in enacting the first appro- 
priation act subsequent to the addition of the operating 
subsidy program to section 236, Congress approved the 
Secretary's interpretation of the program as granting dis- 
cretion to her to decline to establish the program so that 
she might utilize the section 236 contract authority avail- 


able to her for housing production. 


414i. P.L. 93-554, 88 Stat. 1771. The Supplemental 
Appropriations Act, 1975, P.L. 93-544, 88 Stat. 1771, was 
introduced in the House as H.R. 16900. The House report 
on the bill contained no discussion of section 236, in- 
cluding the operating subsidy program. H. Rep. No. 93-1378, 
93d Cong., 2d Sess. (1974). 

The Senate report stated, S. Rep. No. 1255, 93d Cong., 
2d Sess. 8 (1974): 


The Committee wishes to clarify the in- 
tent in the joint explanatory statement 
of the Committee of Conference on H.R. 
15572 [discussed in the previous section 
of this brief] with respect to the use 
of operating cost subsidies for Section 
236 projects that the Secretary is 
authorized to use available contract 
authority for operating subsidies for 
existing or new 236 projects. In evalu- 
ating the feasibility of any new project 
which is proposed to be assisted under 
the Section 236 program, the Secretary 
should take into account his authority 
to use operating cost subsidies in case 
there is an increare in utility costs 
and local property taxes. 

The Committee also wants to make 
it clear that the Department utilize 
available resources for the Section 
236 program at the earliest date to 
meet the need for lower income hous‘.ng. 
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Several points can be made about this statement. First, 
the language of the Conference Report on H.R. 15572 which 
the Senate committee purports to clarify did not authorize 
the Secretary to utilize her existing 236 contract authority 
for new section 236 projects. At the very most, the con- 
ference report authorized the Secretary to use the contract 
authority for existing projects. Thus, to the extent that 
the Senate report on H.R. 16900 interprets the conference 
report on H.R. 15572 as stating that contract authority could 
be utilized for new section 236 projects, the Senate report 
on H.R. 16900 is in error. 

Second, the Senate report on H.R. 16900 does not direct 
the Secretary to use her odnbakee authority for operating 
subsidies for new section 236 projects. It only authorizes 
her to take the authority to make operating subsidies into 
account in evaluating the feasibility of a new section 236 
project. 

Third, at the same time the Senate report purports to 
"clarify" the intent of the conference committee, it again 
places strong emphasis upon the utilization of available 
section 236 contract authority to increase housing production. 


e 


Indeed, tne Senzte included language in the bill which would 


. have required the Secretary to obligate all funds available 


for a number of programs, including section 236, Id. at 7, in 
order "to insure that there will be adequate housing for 


low-income families." Ibid. 
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The conference committee report on H.R. 16900 deleted 
the language contained in the Senate version of the bill 
which would have mandated ‘she use of funds for certain 
housing programs, including section 236. H. Rep. No. 93- 
1503, 93d Cong., 2d Sess. 5. The conferees Specifically 
stated, ibid. that they were taking this action "without 
prejudice” since they agreed that "the Section 235 and 
Section 236 programs should be used to provide alternative 
programs to [the new) Section 8 Cprogram] should the latter 
program not meet adequately the housing needs of lower in-— 
come families." Ibid. 

In addition, the conferees stated Lipid. |: 

The conferees are agreed as to the clarify- 
ing intent of the language in the Senate 
report relating to the utilization of 
operating subsidies for Section 236 projects. 

The enactment of the bill into law in Light of this 
statement results in the following situation as of this 

point in the history of Congressional action since the en- 
actment of the operating subsidy program and the decision 


of the Secretary to utilize her contract authority for the 


interest reduction and deep subsidy provisions of section 


236:" 


1. Congress has provided no new contract authority for 
section 236 despite the addition of the operating and deep 
subsidy programs to section 236 and an increase in contract 


authority authorization level for section 236. 


2. In the only appropriation act, P.L. 93-414, 88 
Stat. 1095, since the addition of the operating subsidy 
program, to appropriate funds for the liquidation of con- 
tractual obligations, Congress directed that the funds 
be utilized only for the liquidation of contracts for in- 
terest reduction payments. Id. at 1096. 

3. At the most, Congress has directed the Secretary 
to take the authority to provide operating subsidies into 
account in determining the feasibility of new section 236 
projects. 

4, Despite knowledge of the Secretary's determination 
to utilize her existing section 236 contract authority pay- 
ments for interest reduction and deep subsidy payments, 
Congress remained silent as to the use of this contract 
authority for operating subsidies for existing 236 projects. 
Indeed, Congress consistently reiterated its view that the 
Secretary should accord priority to housing psoduction for 
low-income families -- a view with which the Secretary is 
in complete accord. 

iii. P.L. 94-116, 89 Stat. 581. This appropriation 
act, P.L. 94-116, 89 Stat. 581, did not alter the situ- 
sation to any significant degree. Neither the House 
nor the Senate report mentioned the section 236 co) 


ating subsidy program. H. Rep. 94-313, 94th Cong., lst 


_Sess. (1975)... S. Rep. 94-326, 94th Cong., 1st Sess. (1975). 


However, both Committee reports expressed concern about the 
fact that, in the committee's view, insufficient housing was 
i 
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being produced for low and moderate income families, 
particularly at a time when the housing industry was in 
a depressed economic condition. S. Rep. No. 94-326, 
supra, at 9; H. Rep. No. 94-313, supra, at 4. 

The appropriation bill, as enacted into law, did not 
release any new contract authority for section 236 programs. 
The only apparently significant action taken consists of 
the fact that the funds appropriated fcr the liquidation of 
contractual obligations, see S. Rep. No. 94-236, 94th Cong., 
2d Sess. 19 (1975), was not limited to, the liquidation of 
obligations for interest reduction payments. P.L. 94-116, 

89 Stat. 582. However, this action was taken without explan- 
ation and is entirely consistent with the fact that the 
Secretary required the funds, in part, to liquidate contrasts 
for deep subsidies. See pages 35-38, supra. 

Thus, once again, Congress failed to release any new 
contract authority for section 236 and reiterated its approval 
for the Secretary's interpretation of the operating subsidy 
program by both failing to express any disapproval of her 
interpretation and by strongly indicating a continued prefer- 
ence for the use of existing 236 contract authority to in- 
crease housing production. 


ee 


31/ As this report makes clear, the funds appropriated were 
for the liquidation of contracts. Ibid. This fact further 
supports the position, discussed in the text at pages 31-37 . 
supra, that contract authority is required for the implemen- 
tation of the operating subsidy progran. 


sae 
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iy ie a lay 94-378, 90 Stat. 2095. transferring the reserve fund . 


Finally, the most recent appropriation act, P.L. 94-378, 
90 Stat. 1095 (August 9, 1976) makes plain that Congress did 
not intend to disturb the Secretary's considered judgment to 
allocate contract authority to other programs. In P.L. 94-378 
Congress did not release any additional contract authority -- 
action which could have relieved the Secretary from the necessity 
to establish priorities in the use of the existing contract 
authority. Moreover, in support of the Secretary's action 
giving priority to other programs over the operating subsidy 
program, Congress eliminated the hitherto exclusive use of 
the excess rental reserve fund created by section 236(g) as 
a fund for operating subsidies. Instead, P.L. 94-378 makes 
the reserve fund available for use in a host of other programs 
as well. The disposition of the funds for use in those pro- 
grams has been left entiveiy to the discretion of the Secretary. 
The excess rental reserve fund, discussed in more detail 
at pp. 56 - 68, infra, consists of rents received by housing 
project owners in excess of che amount they are allowed to 
charge their tenants under the law (i.e., section 236 of 
the National Housing Act, 12 U.S.C. 1715z-1 (1970)). The . 
statute creating the reserve fund provided, before the enact- 
ment of P.L. 94-378, that the reserve fund could be used for 


only one purpose, to fund the operating subsidy program 


(12 U.8/c. 17ise-ile)): 


The project owner shall, as required by the 
Secretary, accumulate, safeguard, and 
periodically pay to the Secretary all rental 
charges collected in excess of the basic rental 
charges. Such excess charges shall be credited 
to.a reserve fund to be used by the Secretary 
to make additional assistance payments as 
rovided it paragraph (3) of subsection (f) 
of this section Pantnoe cine the operating 
‘Subsidy program]. (Emphasis added) 


3c/ 
P.L. 94-378, which is set forth in full as a footnote, — 


appropriates a fixed sum of money ($2,975,000,000) for various 


purposes, jie 


32/ The Act provides: 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 


That the following sums are appropriated, out of any money in 

the Treasury not otherwise appropriated, for the Department of 
Housing and Urban Development, and for sundry independent executive 
agencies, boards, bureaus, commissions, corporations, and offices 
for the fiscal year ending September 30, 1977, and for other 
purposes, namely: 


* # * # 2 


For the payment of annual contributions, not 
otherwise provided for, in accordance with section 5 
of the United States Housing Act of 1937, as amended 
(42 U.S.C. 1437¢); for payments authorized by title IV 
of the Housing Act of 1950, as amended (12 U.S.C. 1749 
et seq.); for rent supplement payments authorized by 
section 101 of the Housing and Urban Development Act 
of 1965, as amended (12 U.S.C. 1701s); for payments 
as authorized by sections 235 and 236, of the National 
Hous ing Act, as amended (12 U.S.C. 1715z-1); and for : 
payments as authorized by section 802 of the Housing 
and Community Development Act of 1974 (88 Stat.633), 
$2,975,000,000; Provided, That excess rental charges 
credited to the Secretary in accordance with section 236(g) 
of the National Housing Act, as amended, shall be available. 
in addition to amounts appropriated herein, for the payments 
on contracts entered into pursuant to the: authorities 
enumerated above. 


34/. The following description includes the programs indicated 
Otily by U.S.C. d¢itations in the Act itsellr. 
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(1) for payments to public housing agencies for purchase by 
them of low income housing projects, and to finance low income 
housing for Indians (42 U.S.C. 1437¢); (2) for housing for 
educational institutions (12 U.S.C. 1749 et seg.); (3) for 

rent supplement payments, which assist low-income persons in 
meeting their rent (12 U.S.C. 1701s): and (4) for the interest- 
reduction program under section 236, which is involved here, 
including the operating subsidy program (if 0.5.6. 17152, 


1715z-1). The statute then contains a proviso which makes 


the amounts in the reserve fund available for all of these 
purposes: 
Provided, That excess rental charges 
credited to the Secretary in accordance 
with section 236(g) of the National Housing 
Act [12 U.S.C. 1715z-1(g)], as amended, shall 
be available, in addition to amounts appro- 
priated herein, for the payments on contracts 
entered into pursuant to the authorities 
enumerated above. 

In addition to its other significant implications for 
this case, the enactment of P.L. 94-378 demonstrates that 
Congress intended to give the Secretary the broadest possible 
discretion to implement, or not to implement, an operating 


subsidy program. Prior to enactment of P.L. 94-378, the 


Congress required that the fund be reserved for the operating 
subsidy program; by P.L. 94-378, Congress has removed that 
limitation and entrusted the disposition of the fund to the 


Secretary's discretion. This legislative decision to allow the 
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Secretary, the cabinet official confirmed by the Senate to 
carry out the nation's complex housing goals, the discretion 
to employ the fund as she deems best, strongly argues that 
Congress also gave her discretion to implement the operating 
subsidy program itself. Indeed, P.L. 94-378 is the response 
of Congress to the fact that the reserve fund had been idled 
by the Secretary's decision not to implement the operating 
subsidy program. Thus, on April 12, 1976, the Senate Committee 
on Banking, Housing and Urban Affairs observed that: 

The reserve [fund] is required under Section 

236(g) of the Act to be used for additional 

operating assistance payments under the 

terms specified in Section 236(f)(3). The 

Committee is concerned that HUD has not yet 

implemented the Act. 
What Congress has obviously decided to do, instead of requiring 
HUD to implement the operating subsidy program and utilize the 
reserve fund for operating subsidies, is to allow the Secretary 
to spend the fund elsewhere. 

In sun, the history of these four statutes Sadieates 

that when faced with the Secretary's determination that she 
lacked : sufficient contract authority to administer all three 
Section 236 programs, the Congressional response was one which 
accepted and approved of the Secretary's priorities. Not once 


since enactment of the operating subsidy program has Congress 


acted to release additional contract authority which would have 
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permitted the operation of all three Section 236 programs. 


Instead, Congress stressed that the Secretary should accord 


priority to housing production for low-income families -- 

4 goal which the Secretary is attempting to achieve by the 
use she is making of her existing Section 236 contract 
authority. Indeed, as P.L. 94-378 so plainly demonstrates, 
Congress is assisting the Secretary in her priorities by 
releasing the excess rental reserve fund from the restriction 
that it be used exclustveys “or operating subsidies, and 


making it available for numerous other programs. 


4, Contract authority is necessary to disburse the 
reserve fund: put even if this is not the case, the district 
court. erred in ordering the pa yment of operating subedy 
payments. 

We have demonstrated that the implementation of the ee 
subsidy program would require the Secretary to utilize the 
available contract authority for operating subsidy contracts 
rather than interest reduction or deep subsidy contracts. We 


have further demonstrated that in light of this fact, the 


Secretary reasonably exercised the discretion granted to her 
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by the statute, to utilize the limited contract authority 
available to her for interest reduction and deep subsidy 
contracts and that Congress has approved this action. 

Some district courts which have considered the question 
presented here have determined that es authority need 
not be utilized to implement the operating subsidy program 
because that Prcaree may be funded out of a special reserve 
_ fund, e.g. Ross v. Hills (D. Md. , Civ. No. H-75-506, appeal 
“pending, oA, 4, No. B- 1294; depriacn v. Hills (W.D. he Civ. 
No. 75-938, appeal pene ne, C.A. 3, No. 76 - 1641, and the district 
court “—e apecews to agree. We now demonstrate that this view 
is erroneous and that even if correct, the district court below 


erred in requiring the Secretary to make operating subsidies. 

a. When the section 236 interest reduction program was 
first enacted into law, Congress provided in subsection (g) of 
section 236 that section 236 project owners were to collect 
"excess charges", i.e., rental charg-s over and above basic 
rental charges, : and to transmit these sums to the 
Secretary for deposit in a revolving fund which cold be 
utilized by the Secretary for the making of interest reduction 
payments. 12 U.S.C. 1715z-1(g) (1970). 


34 The basic rental charge is determined on the basis of 
operating the project with payments of principal and interest 
under a mortgage bearing an interest rate of 1% per year. 

ae U.S.C. 17i5e-1(f) (1970) (Supp. IV). ‘Exeess rent" tis 
equivalent to the charge made for the unit over this amount 
not exceeding 25% of the tenant's income (less if the tenant 
pays utility costs) or the fair market rental. 12 U.S.C. 
1715z-1(f) (1970) (Supp. IV). 
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When Congress amended section 236 so as to add the 


operating subsidy program, it also amended subsection (g) 
in relation to the revolving fund. 12 U.S.C. 1715z-1(g) 
(1970) (Supp. IV). Subsection (g) of section 236 
specifies that excess charges are to [ibid.] 

be credited to a reserve fund to be 

used by the Secretary to make 

additional assistance payments as 

provided in paragraph (3) of subsection 

(f) of this section [section 236]. Dur- 

in ny period that the Secretary deter- 

mines that the balance in the reserve 

fund is adequate to meet the estimated 

additional assistance payments, such 

excess charges shall be credited to the 

appropriation authorized by subsection 

(1) of this section and shall be avail- 

able until the end of the next fiscal 

year for the purpose of making assistance 

payments with respect to rental housing 

receiving assistance under this section. 

From the discussion of contract authority located at pages 
~31I°- 37}, supra, of this brief, it is clear that subsection 
(g) cannot be interpreted so as to dispense with the need 
to utilize contract authority in the implementation of the 
operating subsidy program. Rather, the subsection must be 
interpreted only as providing a means to supplement the 
appropriation made by Congress to liquidate the contracts, 
if any, which the Secretary makes to provide a project owner . 
with operating subsidies. 
To interpret subsection (g) as authorizing the Secretary 

to make operating sutsidy payments without entering into a 
contract to that effect would mean that, contrary to all past 


practice, Congress enacted both an authorization statute and 


35/ The following discussion concerns subsection (g) before 
the enactment of P.L. 94-378, which eliminated the restriction 
that the fund must be used for operating subsidies. That en- 
actment is discussed infra, pp. 63-65 , in connection with 
the issue here, i.e., whether contract authority is necessary. 
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an appropriation statute at the same time. This results 
from the fact that, under this latter interpretation, once 
the Secretary determined that the revolving fund was suf- 
ficient to make operating subsidy payments, subsection (g) 
provides that the fund automatically becomes an appropriation 
from which the Secretary may make operating subsidy payments. 
This interpretation would result in a loss of Congressional 
control over the appropriations process. Once the Secretary 
determined that the fund was adequate and the amount in the 
fund was threfore credited to other appropriations made 
avallable in the traditional manner, the Secretary could make 
operating subsidy payments up to the limit of the fund (without 
congressional control through the enactment of an appropriation 
act) even though the total amount of such payments far exceeded 
the expectation of Congress. 

indeed, @ construction of 12 U.S.C. 17152-1(f£)(3), (2) 
(1970) (Supp. IV) which considered these sections to contain 
both an authorization and an appropriation would be completely 
contrary to the Congressional Budget Act of 1974, P.L. 93-344, 
8G Stat. 297. In this statute, enacted a 34ttle over one 
month (July 12, 1974) prior to the Housing and Community 
Development Act of 1974 (August 22, 1974) Congress sought, . 
a alia "to assure effective control over the budgetary 
process" 88 Stat. 298. The Budget Act attempts to achieve 
this purpose, in part, by specifically providing in section 
4ol(b)(1) [88 Stat. 317): 7 


= 50 - 


It shall not be in order in either the 
House of Representative or the Senate 


to consider any bill .. . which provides 
new spending authority described in sub- 
section (¢)(2)(C) . . . wider is te 


become effective before the first day of 
the fiscal year which begins during the 
calendar year in which such bill or 
resolution is reported. 

The "new spending authority" referred to in this section 
is defined in subsection (c)(2)(C) as spending authority ay 

36./ 

provided by law on the day of enactment (July 12, 1974) 

to make payments (including loans and 

grants), the budget authority for which 

is not provided for in advance by 

appropriations Acts, to any person... 

if, under the provisions of the law 

containing such authority, the United 

States is obligated to make such paymen‘s 

to persons .. . who meet the requirements 

established by such law. [88 Stat. 318]. 

Pursuant to the decision of the district court, the 
operating subsidy program is mandatory, i.e., the Secretary 
was required to make payments to section 236 project owners 
beginning on February 18, 1975, (the date when operating 
expense levels show’ d have been established) and the budget 
authority for making these payments would not be authorized by 
an appropriation act in advance since the funds for the pay- 
ments would come out of the revolving fund. Thus, under the 
interpretation of the district court, if the Secretary is 
not required to utilize contract authority to implement the 
operating subsidy program, the statute establishing the pro- 
gram would appear to come within the definition contained in 
subsection (c)(2)(C) of section 401 of the Budget Control Act. 
36/ The Act refers to the effective da’e of the section. 


section 401(c)(1), 88 Stat. 317, which, pursuant to section 
905(a) is the day of enactment. 88 Stat. 331. 
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According to the terms of section 401(b)(1) of the 
Budget Control Act, the bill establishing the operating 
Subsidy program would have been subject to a point of 
order in either the House or Senate because the "new 
spending authority" which it provided would have become 
effective (February 18, 1975, according to the interpreta- 
tion of the district court) before the first day of the 
fiscal year (July 1, 1975) which begins during the calendar 
year (August, 1974--August 1975) in which the bill is re- 
ported (in this case, the conference report). 

In fact, no point of order was raised in either the 
House or Senate concerning the consideration of the Housing 
and Community Develojment Act of 1974. Yet, the bill was 
considered in the Senate on August 13, 1974 and in the 
Senate on August 15, 1974. Both of these dates are a 
little more than one month after the enactment of the Budget 
Control Act of 1974 (July 12, 1974). It hardly seems likely 
that if Congress had intended the operating subsidy program 
to be implemented without the use of contract authority, 
that it would have established the operating subsidy pro- 
gram without regard to the Budget Control Act of 1974 which 


37/ 
had been enacted into law approximately one month previously. 
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47 / In addition, Congress cannot have intended the Secretary 
to implement the operating subsidy program up to the amount 
contained in the reserve fund since such a requirement would 
mean that a tenant's rent would fluctuate from month to month 
depending upon the amount contained in the fund. 
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Despite this fact, the “strict court apparently in- 
terpreted the operating subsidy program as not requiring 
the use of contract authority upon the basis that subsection 
(£)(3) of section 236, added by the Housing and Community 
Development Act of 1974, authorizes the Secretary "to make, 
and to contract to make" operating subsidy payments (empha- 
sis supplied). (App. 22a ). However, this 
reasoning cannot ee the conclusion that the operating 
subsidy program does not require the use of contract autho- 
rity. As we have noted, such an interpretation would permit 
the Secretary to meke operating subsidy payments up to the 
amount contained in the reserve fund without regard to appro- 
dation acts. 

In addition, the portion of section 236 authorizing the 
interest reduction program utilizes the phrase "to make, and 
to contract to make” as does the provision requiring the 
implementation of the "deep subsidy program." Under the 
interpretation of this phrase noted above, the Secretary 
could make both interest reduction payments and deep subsidy 
payments without contracts to make such payments. Yet, Con- 


gress has never appropriated aes to make such payments in 
38 / 


the absence of such contracts. 


38 Indeed, when Congress first enacted the section 236 
program, it interpreted the phrase, "to make, and to con- 
tract to make," as requiring the use of contract authority. 
Thus, the House report on the bill stated, H. Rep. No. 1585, 
90th Cong.. 2@ Sess. 115 (1968): 


(footnote continued) 
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Finally, even if the statutory provisions do not un- 

" ambiguously require the Secretary to utilize contract 
authority, she has consistently interpreted the provision 
as containing such a requirement. In these circumstances, 
where the statute is ambiguous to say the least, the Secre- 
tary's interpretation is entitled to great weight. E.g., 
Udall v. Tallman, 380 U.S. 1; State of Florida v. Mathews, 
Seb F. 2a S19 (6.4. 5, 1976). 

| b. P.L. 94-378, 90 Stat. 1095 (August 9, 1976). This 


appropriation act, approved by Congress subsequent to the 


district court's decision, makes plain that contract authority 
is required before any of the amounts contained in the re- 
serve fund may be utilized. That statute (set forth supra, 

Pp. 53 ), changes the character of the reserve fund, from 

@ resource to be used exclusively for operating subsidies, 

to one which can be used for a wide variety of other housing 


programs as well. in so providing, Congress directed that 


38/ (footnote continued) 


The aggregate amount of interest re- 
duction {payment contracts (which in 
any event is limited to such amount as 
may be approved in appropriation acts) 
could not initially exceed $25 million 


Moreover, when ie ie enacted the appropriation con- 
tained in P.L. 94-116, 89 Stat. 582, it indicated that the 
amounts appropriated for "payments" authorized by, inter 
alia, section 236, were for the liquidation of contract 
authority. 121 Cong. Rec. H 9548 (Daily ed., Oct. 3, 1975); 
S. Rep. No. 94-236, 94th Cong., lst Sess. 17 (1975). No 
appropriation was provided for interest reduction, deep 
subsidy, or operating subsidy payments made without a con- 
tract to make such payments. 
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the reserve fund (in addition to the appropriated sums) shall 


be available "for the payments on contracts entered into pur- 
suant to the authorities eriumerated above" (emphasis added). 
Moreover, the conference report states (House Report No. 94- 
1362, S4th Cong., 2d Sess., ». 5): : 

Amendment No. 3: Restores language pro- 

posed by the House and stricken by the 


Senate making available any excess rental 
charges under section 236(g) of the 


National Housing Act to liquidate con- 

tract obligations for a Se Sia of pro- 

grams under the housing payments account. 

The committee of conference is 

agreed that this action shall not 

prejudice any suit now or hereafter 

before the courts in this area. [emphasis 

added] 
In short, if the Secretary has no authority to enter into a 
contract, she may not utilize the reserve fund for any of 
the appropriated sums. P.L. 94-378 thus destroys a basic 
premise of the district court's decision -- that the reserve 
fund may be utilized for the operating subsidy program even 
in the absence of contract authority. The statute, therefore, 
simply confirms what the Secretary has maintained all along -- 
that the fund is merely a source of funds, like any appro- 
priation act, to be used to liquidate contracts previously 
executed between the Secretary and housing project owners. . 
It does not provide an independent authority for establishing 
the program, but is merely a means for effectuating it once 
contract authority has been used. 


P.L. 94-378 also eliminates any concern that the monies 


in the reserve fund would remain idle if the Secretary 
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determined against implementing the operating subsidy pro- 
gram. By freeing the fund from its restriction to that 
Single program, the Secretary may, and undoubtedly will, 
expend it for programs which serve the nation's housing 
goals more effectively. 

The above conclusions are not impaired by the state- 
ment of the conference committee that the change in the 


reserve fund "shall not prejudice any suit now or here- 


after before the courts in this area." This language is 


no more than the standard caveat by Congress that it does 
not intend to preclude the courts from adjudicating the case 
before it. In this case, if the courts ultimately deter- 
mine that the Secretary is legally required to establish 
an operating subsidy program, Congress does not mean by P.L. 
94-378 to deny a remedy. On the other hand, this language 
obviously was not intended to contradict the statutory 
language itself, which makes it clear that the fund can 
be utilized only when there is contract authority. 

In sum, P.L. 94-378 makes it absolutely clear that 
the district court's ruling, founded principally as it is 
upon the existence of the reserve fund, can no longer stand. 


The basic premise underlying the district court's decision 


and order are simply inconsistent with this new statute. 


c. In any event, even if the interpretation that the 
operating subsidy program does not require contract authority 
for its implementation is correct, the court below erred in 
ordering the Secretary to make operating subsidy payments. . 

If the Secretary is authorized to make operating sub- 
sidy payments in the absence of contracts to make such pay- 
ments, she is authorized to do so only to the extent that 
the revolving fund is adequate for that purpose. This 
results from the fact that no appropriation has been made 
for the making of such payments in the absence of such contracts. 

However, subsection (g) provides that the fund shall 
not become available for use unless and until the Secretary 
determines that it contains funds which are adequate to make 
the payments. 12 U.S.C. 1715z-1(g) (1970) (Supp. TV). The 
Secretary has not made this determination since, as explained 
in the affidavit of Fred W. Pfaender, there is only $22 million 


7 39] 
lawfully contained in the fone and the operating subsidy 
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39 As explained in the affidavit, the erroneous collection 

of amounts in excess of this amount resulted from the following 
situation. If the basic rental charge for a unit was $120 

per month and the tenant paid $130, the project owner was 
required to remit $10 to the reserve fund. If in one month, 
the tenant fell into arrears and paid nothing, then the 

project owner did not remit anything to the Secretary. If 

in the following month, however, the tenant paid the previous 
month's rental plus the current rental, i.e., $130 plus $130 

o: $260, the project owner was required to remit $140 to the 
Secretary, i.e., $260 less the basic rental of $120 or $140. 
This method of calculation, which does not take into account 
the possibility that a tenant will fall into arrears, was 
obviously unfair. The method of calculation has now been 
corrected so that in the example given, the project owner 

will be required tc remit only $20 in the month in which the 
tenant pays both the current rent and the amount in arrears. : 
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program will require $51.4 million annually to implement. It 

is thus clear that if contract authority is not required for the 

implementation of the operating subsidy program, the Secretary 

may implement the program only if she makes a determination as 

required by subparagraph (g) of section 236 that the reserve 

fund is adequate to implement the program. The Secretary cannot 

make this determination, however, since $18 million of the $40 

million in the fund must be returned to project owners. (App. 68a). 

The district court therefore erred in requiring the Secretary 

to make the payment at issue here since the Secretary has not 

and cannot make the required determination that the fund is adequat-. 
The fund in fact contains $40 million as of October a1, 285. 

hovcyer. $18 million was he canned collected and must be re- 
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turned to the project owners. 


In concluding this discussion, we would only stress that the 
Secretary's determination against implementing the operating 
subsidy program rests upon sound consideratiuus of housing 
policy; that the funds by which to meet the nation's housing 
objectives are necessarily limited, thereby requiring the 


Secretary to make difficult, but necessary, choices among 


4y It should be noted that the Secretary is attempting to achieve 
the goal of the operating subsidy program by other’ means, namel7 
through the "modified Section 8 program" i.@., bY "a plan te 
allocate section 8 subsidies, authorized by The Housing and 
Community Development Act of 1974, to those FHA-insured projects 
which are in danger of defaulting on their mortgage obligations." 
The families in such projects receiving "the benefit of Section 8 
assistance will pay no more than 15 to 25 percent of their adjusted 
income toward rent" (App. 80a). Since operating subsidies ae 
are payable only on behalf of tenants paying more than 25 per- ~° 
cent of income for rent, no such subsidies a:e necessary where 
section 8 assistance has been provided. 
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the various housing programs in allocating those resources; 


that she has determined to employ those limited resources 
elsewhere than in the operating subsidy program; and that, 
as we have shown in this brief, her decision in this respect 
represents a sound exercise of her discretion, which accord- 


ingly ought not to be disturbed. 


CONCLUSION 
For the foregoing reasons, the judgment of the district 
court should be reversed. 
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STATUTORY PROVISIONS 
12 U.S.C. 1715z-1 provides in pertinent part: 


a (a) Authorization for periodic 
interest reduction nayments on behalf 
of owner of rental housing projects. 


For the purpose of reducing rentals 
for lower income families, the Secretary ’ 
is authorized to make, and to contract to 
make, periodic interest reduction pay- 
ments on behalf of the owner of a rental 
housing project designed for occupancy 
by lower income families, which shall 
be accomplished through payments to 
mortgagees holding mortgages meeting the 
special requirements specified in this 
.-section. 


(b) Restrictions on payments; pay- 
ments with respect to projects financed 
under state or Local programs ; mortgage 


surance premium. 


Interest reduction payments with 
respect to a project shall only be made 
during such time as the project is 

operated as a rental housing project 
Bee and is subject to a mortgage which meets 
q the requirements of, and is insured 
under, subsection (j) of this section: 
Provided, That the Secretary is authorized 
€o Continue making such assistance ~ 
payments where the mortgage — 
has been assigned to the Secretary: 
Provided, further, That interest reduction 
payments may be made with respect to 
a mortgage or part thereof on a rental 
or cooperative housing project owned 
by @ private nonprofit corporation or . 
other private nonprofit entity, a limited 
dividend corporation or other limited 
dividend entity, or a cooperative housing 
corporation, which is financed under a 
State or local program providing assistance 
through loans, loan insurance, or tax 
abatements, and which may involve either 
new or existing construction and which is 
approved for receiving the benefits of this 
section. The term "mortgage insurance 
premium", when used in this section in 
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relation to a project financed by a 
loan under a State or local program, 
means such fees and charges, approved 
by the Secretary, as are payable by 
the mortgagor to the State or local 
agency mortgagee to meet reserve re- 
quirements and administrative expenses 
of such agency. 


(c) Amount of payments. 


The interest reduction payments to 
a mortgagee by the Secretary on behalf 
of a project owner shall be in an amount 
not exceeding the difference between 
the monthly payment for principal, 
interest, and mortgage insurance pre- 
mium which the project owner as a 
mortgagor is obligated to pay under 
the mortgage and the monthly payment 
for principal and interest such project 
owner. would be obligated to pay if the 
mortgage were to bear interest at the 
rate of 1 per centum per annum. 


“S.C. 1715z-1(f£)(3) provides: 


(3) For each project there shall 
be established an i ‘tial operating 
expense level, whic. >.hall be the sum 
of the cost of utilities and local 
property taxes payable by the project 


owner at the time the Secretary deter- 


mines the property to be fully occupied, 


taking into account anticipated and 


customary vacancy rates. At any time 
subsequent to the establishment of an 
initial operating expense level, the 
Secretary is authorized to make, and 
contract to make, additional assistance 
payments to the project owner in an 
amount up to the amount by which the 

sum of the cost of utilities and local 
property taxes exceeds the initial 
operating expense level, but not to 
exceed the amount required to maintain 
the basic rentals of any units at levels 
not in excess of 30 per centum, or such 
lower per centum not less than 25 per 
centum as shall reflect the reduction 
permitted in clause (ii) of the last 
sentence of paragraph (1), of the incone . 
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of tenants occupyins such units. Any 
contract to make edditional assistance 
payments may be amended periodically 

to provide for aporcoriate adjustments 
in the amount of the assistance payments. 
“Additional assistance payments shall be 
made pursuant to this paragraph only 

if the Secretary finds that the increase 
in the cost of utilities or local property 
taxes, is reasonable and is comparable 
to cost increases a-fecting other rental 
projects in the cor mnunity. 


12 U.S.C. 1715z-1(g) (1970) provides: 


The project owner shall, as required by 
the Secretary, accumulate, safeguard, 
and periodically pay to the Secretary 
all rental charges collected in excess 
of the basic rental charges. Such excess 
charges shall be credited to a reserve 
fund to be used by the Secretary to make 
additional assistance payments as pro- 
vided in paragraph (3) of subsection (f) 
of this section. During any period that 
the Secretary determines that the balance 
in the reserve fund is adequate to meet 
the estimated additional assistance pay- 
ments, such excess charges shall be credited 
to the appreopriation authorized by sub- 
section (i) of this section and shall be 
available until the end of the next fiscal 
year for the purpose of making assistance 
payments with respect to rental housing 
projects r2ceiving essistance under this 
section. For the purpose of this sub- 
section and paragraph (3) of suhs2zction 
(f) of this section, the initial operating 
expense ievel for any project assisted 
under @ contract ent ered into prior to 
August 22, 1974, snall be established by 

. the Secretary not later than aie days 
after August 22, 1974. 
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P.L. 94-378 provides in pertinent part: 


Be it enacted by the Senate and 
and House of Representatives of the 
United States of America in Congress 
assembled, That the tollowing sums are 
appropriated, out of any money in the 
Treasury not otherwise appropriated, for 
the Department of Housing and Urban De- 
velopment, and for sundry independent 
executive agencies, boards, bureaus, 
commissions, corporations, and offices 
for the fiscal year ending September oO, 
1977, and for other purposes, namely: 

* : * 4 * * 
For the payment of annual 
contributions, not otherwise pro- 
vided for, in accordance with 
section 5 of the United States 
Housing Act of 1937, as amended 
(42 U.S.C. 1437c); for payments 
authori:.zd by title IV of the 
Housing Act of 1950, as amended 
(12 U.S.C. 1749 et seq.); for rent 
Supplement payments authorized by 
section 101 of the Housing and 
Urban Development, Act of 1965, as 
amended (12 U.S.C. 1701s); for pay- 
ments as authorized by sections 
235 and 236, of the National Housing 
Act, as amended (12 U.S.C. 1715z-1); 
and for co as authorized by 
section 002 of the Housing and Com- 
munity Development Act of 1974 (88 
Stat. 633), $2,975,000,000: Provided, 
That excess rental charges credite 
to the Secretary in accordance with 
section 236(g) of the National Housing 
Act, as amended, shall be available, 
in addition to amounts appropriated 
herein, for the payments on contracts 
entered into pursuant to the authorities 
enumerated above. 


os 


